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Senator McDonald, Representative Lawior and esteemed Committee
Members, for the record | am Carolyn Signorelli, Chief Child Protection Attorney, -
with the Commission on Child Protection and would like to begin by thanking the
Chairs and the Committee for raising three bills based upon proposals |
submitted on behalf of the Commission:

Senate Bill 1057 clarifies the respective authority of the court and the
Chief Child Protection Attorney in the assignment of children's attorneys and the
roles of attorneys and GAL'’s in child protection proceedings; House Bill 6404
grants indemnification and statutory immunity for state paid contract attorneys
providing representation to children and indigent parents in our family and
juvenile courts; and House Bill 8451, contains technical amendments regarding
the Commission on Child Protection; as well as. measures to ensure the right of
children to independent counsel and to permit a multi-disciplinary model of legal
representation in child protection matters.

S.B. No. 1057 (RAISED) AN ACT CONCERNING APPOINTMENTS OF
COUNSEL AND GUARDIAN AD LITEMS IN CERTAIN JUVENILE MATTERS.

The amendments to C.G.S. § 46b-129a found at p. 1, lines 10 -12
clarifies that the Chief Child Protection Attorney is responsible for assigning
attorneys to children in child protection cases, except when there is an
immediate need during a court proceeding for the court to appoint an attorney.
This clarification will render § 46b-129a consistent with the Commission’s
enabling legislation and with Court Rule 32a-1(b) (attached).

The following amendments are aimed towards clarifying the duties attorneys and
GAL's owe to the children they represent in child protection proceedings and
towards increasing attorney accountability to their clients, the Commission and
the Court:



1. Children 7 years of age or older receive traditional client directed
representation from an attorney (p. 1, 1. 14 -p. 2, 1. 15),

2, Children are appointed a separate GAL if it is established that they are
incapable of acting in their own Interests consistent with Rule of Professional
Conduct 1.14 {p. 2, lines 22 - 27).

3. The role of a GAL is also more clearly defined by requiring the GAL to
conduct an independent investigation and to provide the court with all information
relevant to a determination of the child’s best interest (p. 2, lines 28 — 30).

4, Exceptions are established from the general rule that the Commission on
Child Protection pays for the legal and GAL representation of children in juvenile
matters. (p. 2, L. 42 — p. 3, . §2).

Discussion: Amendments to C.G.S. § 46b-129a:

The field of legal representation in child protection matters has been
moving in the direction of improving the advocacy for children in neglect and
abuse proceedings by providing trained attorneys committed to zealously
advocating for children’s interests in court. See, ABA/NACC Revised Standards
of Practice for Lawyers Who Represent:
http://www.naccchildlaw.org/resource/resmar/Docsfjuvenilejustice.doc
and Connecticut Standards of Practice for Attorneys and Guardians Ad Litem
Representing Children in Child Protection Matters (excerpts attached).

Connecticut’s current model of child representation mandated by C.G.S. §
48b-129a requires that representatives for children in neglect and abuse
proceedings act as both an attorney and a guardian ad litem (GAL). This creates
an inherent conflict in the representation since an attorney owes a duty of loyalty
and confidentiality to the wishes of his or her client, but a GAL has no such duty
and is obligated to advocate for what he or she determines to be in the child
client’s best,interest. The current language in C.G.S. § 46b-129a states: “When
a conflict arises between the child's wishes or position and that which counsel for
the child believes is in the best interest of the child, the court shall appoint
another person as guardian ad litem for the child.” The combination of this dual
role and subjective standard of “best interest” to determine that a conflict exists
has permitted attorney/GAL’s for children to act more as GAL than attorney.
Some attorneys do not work to establish an attorney-client relationship with child
clients, do not diligently discern the expressed or implied wishes of children and
substitute their subjective judgment of what is n the best interest of children when
they advocate before the court or seek a separate GAL. This practice severely
limits a child's rights as a party to be legally represented and to be heard in court

proceedings.



This proposal seeks to eliminate that problem for children 7 years of age
or older by simply assigning them an attorney and making it clear the attorney’s
sole responsibility is to provide client directed representation unless the more
stnngent requirements for protective action of Rule 1.14 are met.! Rule 1.14
requires that the client be under an impairment that renders them incapable of
reaching an informed decision in relation to the subject matter of the
representation. It further requires that that impairment and lack of judgment in
relation to the client’s own interests is likely to have serious adverse
consequences if the attorney does not take protective action. This approach is
consistent with a child’s party status in juvenile proceedings and with the
Commentary to Rule 1.14 which states, “Nevertheless, a client with impaired
capacity often has the ability to understand, deliberate upon, and reach
conclusions about matters affecting the client's own well-being. For example,
children as young as five or six years of age, and certainly those of ten or twelve,
are regarded as having opinions that are entitled to weight in legal proceedings
concerning their custody.” Conn. Prac. Bk. 1.14, Commentary {attached).

Discussion amendments to C.G.S. § 46b-136;

This amendment renders section 46b-136 consistent with recent changes
to Conn. Prac. Bk. § 32a-1(e) and (f). This statute provides for the judicial
authority's discretion to appoint counsel in the interest of justice, even where a
party mlght otherwise not be entitled to state paid legal representation. For
example, in some delinquency matters parents who are found able to afford to
hire counsel for their child fail to do so, yet the court believes the child must be
represented. The Chief Child Protection Attorney will assign counsel, the court
will assess costs to the responsible party and the Chief Child Protection Attorney
can seek reimbursement for the costs of that representation. Another instance
where this statute is utilized by the judicial authority is for parents in child
protection cases who do not qualify as indigent, but cannot or do not obtain their
own attorney. The court can rule that the interest of justice requires that a state
paid attorney be appointed by the judicial authority and assigned by the Chief
Child Protection Attorney. (p. 3, 1. 64 —p. 4, 1. 82).

H.B. 6404 (RAISED) AN ACT CONCERNING INDEMNIFICATION AND
IMMUNITY FOR CERTAIN CHILD PROTECTION AND GUARDIAN AD

LITEMS.

On behalf of the Commission, | have also submitted amendments to
C.G.S. §§ 4-141 (p. 2, lines 26 — 28) and 4-165 {p. 4, lines 79 — 81)to include the
attorneys providing representation pursuant to C.G.S. § 46b-123d(a)(1) in the

! The Commission has obtained an opinion from the Children’s Bureau of the Federal Dept. of
Human Services that this proposal will not violate CAPTA and therefore not jeopardize federal
reimbursement. (attached).



definition of state employee for purposes of indemnification and immunity from
liability for negligence.

Juvenile Contract attorneys providing representation in child protection
matters should be considered equivalent to special public defenders for purposes
of immunity because they are independent attorneys contracting with the state to
provide representation to indigent individuals who are constitutionally and
statutorily entitled to representation.? Although these contractors are not direct
employees of the state, both special pubic defenders and attorneys that contract
with the Chief Child Protection Attorney provide legal representation that the
state is required to provide due to the liberty interests at stake and its
interference in those liberty interests.

This representation is essential to the state’s ability to perform certain
functions. Specifically, juvenile contract attorneys assist the judicial system in
fulfilling the court’s role as arbiter of matters between the State Department of
Children and Families, the parents as the respondents brought before the court
by the state, and the children who are the subject of the state’s petitions. These
attorneys, just as special public defenders serve to protect the constitutional
rights of indigent criminal defendants, serve to protect the constitutional right of
parents and children to family integrity. Therefore, statutory immunity pursuant to
§ 4-165, should be extended to these attorneys. The amendment also includes
the contract attorneys who defend putative fathers and parties facing
incarceration in family matters because similar to public defenders they protect
the liberty and property rights of putative fathers entitled to a fair adjudication of
paternity and the liberty interests of contemnors in family matters cases who are
threatened with incarceration. '

This bill constitutes an important measure in my efforts as Chief Child
Protection Attorney to raise awareness of the importance of this work and gain
recognition of the valuable role these attorneys play in the state’s ability to
preserve the rights of children and families in our child welfare system. n order
to attract more competent attorneys to this field, the current lack of prestige
associated with the practice needs to improve. To that end | have facilitated
Child Welfare Law's recognition in this state as a legal specialty; enactment of
this bill will compliment my efforts to raise the bar in the practice of child

protection.

In addition, by providing this immunity from negligent behavior, the
legislature will not be removing accountability for these attorneys or reducing the
protections for these clients. It must be acknowledged that one of the reasons
for the creation of the Commission on Child Protection was the recognition that
many attorneys in this field were not adequately representing the interests of

2 pursuant to P.A. 76-371 Sec. 2, the legislature added public defenders, including special public
defenders, to the definition of state employees for purposes of entitlement to qualified immunity
under C.G.S. § 4-165.



their clients and that the existing system of representation was not working well.
Historically parents had the right to sue for negligent representation, yet the
accountability and protection that opponents of this bill attribute to that right was
not realized.

A much more effective way to ensure that these clients receive exemplary
legal representation is to attract better attorneys to the field; train them in child
protection law and practice; provide them with the tools necessary to advocate
for their clients; limit their caseloads and hold them to high standards of practice.
We can increase the prestige in which the field of child welfare law is held by
acknowledging the important role it plays in our system of child welfare and
justice, thus attracting better attorneys. Providing immunity and indemnification
for these attorneys is one important step to achieve that goal and improve the
child protection bar.

For attorneys who wish to focus their practice in this area and become
child welfare experts and specialists, the immunity will provide a much needed
financial incentive through savings in malpractice insurance costs. Moreover,
granting statutory immunity does not remove other means of holding incompetent
attorneys accountable, including actions for intentional conduct, the grievance
process and loss of their annual contract with the Commission.

For these reasons, | respectfully request that the Committee vote favorably on
H.B. 6404,

H.B. 6451 (RAISED) AN ACT CONCERNING THE COMMISSION ON CHILD
PROTECTION AND THE CHIEF CHILD PROTECTION ATTORNEY.

H.B. 6451 makes four changes to the Commission’s enabling legislation:

1. Section 1 adds a subsection (j) to C.G.S. § 46-123c. This subsection will
establish that the Commission on Child Protection is only required to pay for one
original transcript when multiple parties that it provides representation for are part
of an appeal taken by one of its clients. (p. 1, lines 3 — 8). If the appeal is taken
by the Attorney General's Office, the Commission on Child Protection is only
responsible to pay for the costs of copies of the additional transcripts required by
its contract attorneys. (p. 1, lines 9 — 13).

2. A technical amendment to clarify that the Chief Child Protection Attorney
can contract with law firms is contained in section 46b-123c(1)(B)(ii). (p- 2, I. 29).

3. A new subdivision (B) has been included in division (2) of section 46b-
123c¢ in order to clarify that the legislature intended the office of the Chief Child
Protection Attorney to provide an attorney pursuant to its established system of
representation to each and every child who is the subject of an abuse, neglect or
termination petition in juvenile court. (p. 2, lines 35 — 37).



4, This new provision added to section 46b-123d(b) creates an exception to
the mandated reporting requirements of sections 17a-101 et. seq. for social
workers or other mandated reporters employed by an attorney providing legal
services pursuant to this section. In furtherance of the multi-disciplinary agency
model of legal representation encouraged by subsection, the amendment would
apply the attorney-client privilege to the social workers or other mandated
reporters working for an attorney under this section. (p. 3, lines 54 — 65). The
bill proposes that the exception be contained within the mandated reporting
statute as well. (p. 3, lines 75-77).

Discussion new section 46b-123c(2)(B) referenced above in # 3:

| have proposed this section because there is some disagreement over
whether or not the system of legal representation established by the Chief Child
Protection Attorney pursuant to P.A. 05-3, Sections 44-46, was intended to apply
to all children subject to neglect, abuse or termination of parental rights petitions
in juvenile court or only to the children of indigent parents. This debate stemmed
from a circumstance where non-indigent respondent parents hired and paid for
counsel to file an appearance on behalf of the children they were accused of
neglecting and abusing.

It is my position, as well as that of the Commission, that:

I. The plain language of our enabling statute makes no distinction based
upon indigent status with respect to our responsibility to assign counsel for
children®; in fact, section 46b-129a, the statute prior to the Commission’s
establishment that provided for the appointment of counsel for children by the
court, also makes no reference to indigent status of a child’s parent being found
prior to the court’s obligation to appoint counsel for a child;

ii. There exists a conflict that is not consentable under the Rules of
Professional Conduct where the respondent-parents in a neglect and abuse
petition hire, pay for and have the ability to fire counsel for their child who is the
subject of the petition, requiring the child to provide informed consent. See Rules
of Professional Conduct: 1.7(a)(2), 1.8(f), 5.4(d}(3) (attached). Matters
concerning the consequences of and alternatives to one’s parent providing legal
representation in a child protection proceeding is not a matter typically
considered within the ability of a child to “understand, deliberate upon, and reach
conclusions about...” for purposes of providing the informed consent required by
Rule 1.8(f)(1). (See, Rule 1.14, Commentary),

3 C.G.S. § 46b-123d(a)(1) provides: “The Chief Child Protection Attorney appointed under section
46b-123c shall: Establish a system to provide ... (B) legal services and guardians ad litem to
children, youths and indigent legal parties in proceedings before the superior court for juvenile
matters.” Note that the word indigent does not refer to or qualify children or youths, just legal
parties in addition to children or youth.



jii. Permitting wealthier parents to choose and hire counsel for their aflegedly
abused or neglected children would mean that wealthier respondent-parents
would have a greater right and ability to control the course of the proceedings,
flow of information to the court and ultimate outcome of the case, than that of
indigent parents. Conversely, children of wealthier parents would have less
guarantees of independent legal counsel owing a duty of loyalty only to them,
than children of indigent parents; and

iv. Unlike the situation where attorneys representing sibling groups in these
cases assess whether or not their representation of any of the siblings will be
materially limited, the risks of inadequate protection of the child client’s rights,
interests and well-being where counsel is hired and paid by the child’s parents in
a neglect and abuse proceeding are too significant to conduct case specific
inquiries about the ability of counsel to provide conflict free representation. The
risk that an attorney’s independent professional judgment and his or her ability to
maintain an unfettered attorney-client relationship will be compromised when the
person who may have abused or neglected their client is paying them, warrants
the current statutory framework whereby originally the court and now the Chief
Child Protection Attorney automatically assign counsel to children regardless of
their parents’ financial status. This amendment seeks to make that clear.

| respectfully request that the Committee vote to approve H.B. 6451.
Thank you for this opportunity to be heard. If there are any questioné, !
welcome them at this time.

Respectfully Submitted

Carolyn Signorelli
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RULES OF PROFESSIONAL CONDUCT

Rule 1.7

use of a means of communication that would oltherwlse be
prohiblted by this Rute.

Former Cllent. The duly of confidenliality conlinues after
lhe client-lawyer relationship hias terminated. See Rule 1.9 (c)
(2). Sea Rule 1.9 (c) (1) for Ihe prohibition agalnst using such
Informalion to the disadvantage of the former client.

Rule 1.7. Conflictof Interest: Current Clients
(Amended June 26, 2006, to take elfect Jan. 1, 2007.}
(a) Except as provided in subsection (b}, a law-

yer shall not represent a client if the representation

involves a concurrent conflict of interest. A concur-
rent conilict of interest exisls if:

(1) the repraseniation of one client will be
directly adverse to another client; or

(2) there is a significant risk that the representa-
tion of one or more clients will be materially limited
by the lawyer’s responsibilities to another client,
a former client or a third person or by a
interest of the fawyer.

{b) Nolwithstanding the existence of a concur-
rent conilict of interest under subseclion {a), a
lawyer may represent a client if:

{1) the lawyer reasonably believes that the law-
yer will be able to provide competent and diligent
representation to each affected client;

(2) the representalion is not prohibited by law;

(3) the representation does nol involve the
asgserlion of a claim by cne client against another
client represented by the lawyer in the same litiga-
fion or the same proceeding before any tribu-
nal; and

(4) each afiected client gives informed consent,
confirmed in writing.

(P.B. 1978-1997, Rule 1.7.) {Amended June 26, 2006, o
1ake effecl Jan. 1, 2007.)

COMMENTARY: General Princlples, Loyally and inde-
pendent judgment are essentlal elements in the lawyer's rela-
{lonship to a clienl. Concurrent conflicts ol Interest can arise
from the lawyers responsibilities to another clienl, a former
cllent or a third person or from the lawyer's own Interesls, For
specilc Rules regarding cerlaln concurrenlconflicls of inlerest,
see Rule 1.8. For former client Gonllicls of interest, see Rula
1.8. For conllicis of interest involving prospective clients, see
RAule 1.18. For definitions of “informed consent” and “con-
firmed in writing,” see Rule 1.0 (f) and (c). '

Resolution of a conflict of interest problem under this Rule
requires the lawyer lo: 1) clearly identify the cllent or clients;
2) delermine whether a conflici of [nlerest exisls; 3) decide
whelher lhe represenlalion may be underlaken despite ihe
exlstence of a conflic!, l.e., whather Lhe conllict Is consenlablg:
and 4) if so, consull wilh ths cllents affected under subsection
(a) and obtaln thelr informed consent, confirmed in wiiling.
The clienls affected under subseclion {a) include both of the
clienls referred to in subsection (a) (1) and the one or more
clienls whose represenlation might be materially limited under
subseclion {a} {2).

A conflict of inlerest may exis! before representation is
undertaken, in which event lhe represenlalion musl be
declined, unlass the lawyor oblains the Informed consenl of
each clienl under the condilions of subseclion (b). To deler-
mine whether a conflict of interest exists, a lawyer should
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adopt reasonable procedures, appropriale for the size and
type of lirm and praclice, lo delermine in both Iitigation and
nonlillgation mallers the persons and Issues involved. See
also Commenlary to Rule 5.1. Ignorance caused by a failure
toinslilute such procedures will not excuse a lawyer's violation
of lhis Rule. As to whalher a cllent-lawyer refationship exists
or, having once been established, is conlinuing, see Commen-
tary {o Rule 1.3 and Scope.

IFa conllictarises affer representation has been undertaken,
lhe lawyer ordinarily must withdraw from the representation,
unless the lawyer has oblained the Informed consent of the
client under the cendilions of subseclion {b). See Rule 1.16.
Where more than one cllent Is involved, whether the lawyer
may continue to represenl any of the cllents is determined
bolh by the lawyer's ability to comply with dulies owed to the
former client and by Llhe lawyer’s ability to represent adequately
ihe remalning cllent or clients, given Lhe lawyer's dulles to the
former cllent, See Rule 1.9; see also the next paragraph in
{hls Commentary and the firsl paragraph under Ihe "Speclal
Considerations in Common Represenlation” heading, below.

Unforeseeable developmenls, such as changes In corpo-
rate and other organizational affillatfons or the addition or
realignment of partios In litigation, might create conflics In the
midst of a representalion, as when a company sued by the
lawyer on behalf oi one client is bought by another cllent
represenled by the lawyer in an unrafated matter. Depending
on the circumstances, the lawyer may have lhe option to with-
draw from one of the represenlations In order lo avold lhe
conflicl. The lawyer musl seek court approval where necessary
and take steps to minimize harm lo the clients. See Rule 1.16.
The lawyer musl conlinue to protect the confidences of the
clienl from whose represenlalion the lawyer has wilhdrawn.
See Rule 1.9 (o).

Identlfying Confilcts of Interest: Directly Adverse, Loy-
ally to a current clienl prohiblts undertaking representalion
direcily adverse lo thal client without thal cllent’s Informed
consent. Thus, absent consenl, a lawyar may not acl as advo-
cate In one malter againsl a person the lawyer represents In
some olher malter, even when the malters are wholly unre-
lated. The clien! as to whom the representalion Is directly
adverse is likely to feel belrayed, and the resulling damage
to the client-lawyer relationship Is likely to Impalr the lawyer's
abllity to represent Lhe cllent effeclively. In additlon, the cllem
on whose behall the adverse rapresentalion is undertaken
reasonably may lear that lhe lawyer will pursus Lhat client's
case less efieclively out of deference lo the olher client, i.e.,
thal the representation may be materally limlted by the law-
yer's interest In retaining lhe current client. Simllarly, a directly
adverse confilct may arlse when a lawyer [s required to cross-
examline a client who appears as a wilness in a lawsult involy-
Ing anolher cllent, as when the lestimony will be damaging lo
Ihe client who is represented In the lawsuit. On the olher hand,
simultaneous representallon in unrelaled matters of cllents
whose Inferests are only economically adverse, such as repre-
senlatlon of competing economle enlerprises in unrelated lili-
gation, does nol ordinarily constitule a conflicl of inlerest and
lhus may nol require consent of 1he respeclive clienls.

Direclly adverse conliicts can also arise In Iransactional
mallers, For example, i a lawyer Is asked to represent the
seller of a business In negoliations wilth a buyer represented
by the lawyer, not in he same transaction bul in another,
unrelatled maller, the lawyer could nolunderiake lhe represen-
tatlon wilhout the Informed consent of sach client.

Identifying Contlicts of Interest: Materlal Limltatfon.
Evenwhere lhere is no direcl adverseness, a contticlof Interest
exists if there Is a significant risk that a lawyer's abilily to
conslder, recommend or carry oul an appropriale course of

© Copyrighted by the Secretary of the State of the Stale of Connecticut



Rule 1.7

AULES OF PROFESSIONAL CONDUCT

action for the client will be malarially limited as a result of the
lawyer's other responsibllilies or Interests. For oxample, a
lawyer asked lo represent several individuals seeking lo form
a Joint venlure is llkely lo be malerially limited In the lawyer's
abllity to recommend or advocate all possible positions that
each might lake because of lhe lawyar's duty of loyally o the
others. The conflicl in elfect forecloses allernalives that would
otherwise be available lo the client. The mere possibilily of
subsequent harm does not itsell require disclosure and con-
senl. The crilical queslions are the likeliiood thal a dilference
In inlerests will eventuale and, If it does, whelher il will matert-
ally interfere wilh lhe lawyer’s independen! prolessional Judg-
ment In considering alternalives or foreclose courses of actlon
ihal reasonably should be pursued on behalf of lhe cllent.

Lawyer's Responslbilities to Former Clients and Other
Third Persons. in addilion to conlflicls wilh other current cli-
enls, a lawyer's dulies of loyalty and independence may be
malerially limited by responsibllittes to former clienls under
Rule 1.9 or by lhe lawyer's responsibilities lo other persons,
such as fiduciary dulies arising lrom a lawyer's service as a
Irustee, executor or corporate direclor.

Personal Interest Conflicts. The lawyer's own Interesls
muslnot be permilled to have an adverse effect on representa-
tion of a clienl. For example, if the problty of a lawyer's own
conduclinalransaction Is In serious question, itmay be difficull
or Impossible for the lawyer lo give a clleni dstached advice.
Stmilarly, when a lawyer has discusstons concerning possible
employment with an opponent of the lawyer's client, or with
a law firm representing lhe opponent, such discussions could
malerally limli the tawyer's represenlation of the clienl. In
additlon, a lawyer may not allow related business Interesls to
affec) representatlon, for example, by referring clienls to an
enterprise in which the lawyar has an undisclosed financlal
Interest. Sea Rule 1.8 for specific Rules pertaining to a number
of personal Interesl confticts, ncluding business iransaclions
with clienls; seo also Rute 1.10 {personal interest conlflicls
under Rule 1.7 ordinarily are nol impuled 1o other lawyers in
a law firm).

When lawyers represenling different clienls in lhe same
maller or in subslanlially related malters are closely related
by blood or mardage, there may be a slgnificant risk thal
client confidences will be revealed and thal the lawyar’s family
relalionship will Interfere with both loyally and independent
professional judgment. As & result, each clienl is entilled to
know of the existence and implications of lhe relalionshlp
belween the lawyers before the lawyer agrees to undertake
the representation. Thus, a lawyer relaled to anolher lawyer,
e.g., as parent, child, sibling or spouse, ordinarily may nof
represenl a cllenl in a matter where that lawyer Is represenling
another parly, unless each client gives informed consent. The
disqualillcalion arising from a close family relalionship s per-
sonal and ordinarily Is not imputed to members of firms with
whom lhe lawyers are assoclated. See Rule 1.10.

Alawyeris prohlibited from engaging In a sexual relallonship

with a client unless lhe sexual relalionship predates the forma-
1ion of lhe client-lawyer relalicnship. Sea Rule 1.8 ().
Interest of Person Paylng for a Lawyer's Service. A
lawyer may be pald from a source olher than the client, Includ-
ing a co-cllent, If the clientis Informed of thal fact and consents
and the arangement doas nol compromise 1he lawyer's duly
of loyally or Independent judgment lo the clieni. See Rule
1.8 (f. If acceptance of lhe payment from any other source
presenls a significant risk that the lawyer's representation of
lhe client will be malerially limited by the lawyers own interesl
In accommodating lhe person paying the lawyer's fee or by
lhe lawyer’s responsibilities to a payer who is also a co-client,
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then the lawyer must comply with ihe requiremanis of subsec-
lion (b} before n. Including
determining whether the conlflict is consenlable and, if so, lhat
the cllepl has adequale Informalion about the materfal risks

lhe .

Prohibited Representatlons. Ordinarily, clienls may con-
sent lo reprasentalion notwithslanding a conflict. However, as
indicated in subsection (b), some conflicts are noncon-
sentable, meaning that the lawyer involved cannot properly
ask for such agreement or provide representation on the basis
of the cllent's consenl. When the lawyer Is represenling more
than one clien, the question of consentabllily must be resolved
as lo each cllent. _

Consenlability is lypically delermined by consldering
whelher the Interesls of the clienls will be adequaiely protected
if the clienis are permilted lo give their Informed consenl to
representation burdened by a conftict of interesl. Thus, under
subsection {b) {1}, represenlalion Is prohibited if in the clreum-
stances lhe lawyer cannol reasonably conclude thal the lawyer
wlll be able to provide compelent and diligent representaiion.
See Rule 1.1 (competence) and Rule 1.3 (diligence).

Subsection {b) (2) describes conllicts thal are noncon-
senlabls because lhe representation Is prehibiled by applfca-
ble law.

Subsection (b) (3) describes conllicts thal are noncon-
senlable because of the Instilulional intarest in vigorous devel-
opmenlt of each client's position when the dlients are aligned
directly agalnst each other in the same llligation or lhe same
proceeding before any lribunal. Whether clienls are aligned
direclly agalnst each other within the meaning of this para-
graph requires examinallon of the context of the proceeding.
Although Ihis paragraph does not preclude a lawyer's multiple
representalion of adverse parifes lo a mediation (because
medialion is not a proceeding before a “lribunal” under Aule
1.0 [}, such representation may be precluded by subseclion
(b) (1)-

Informed Consent. Infermed consent requires thal each
alfecled clienl be aware of the relevant clrcumslances and of
the material and reasonably foreseeable ways thal the conllict
could have adverse effecls on tha Interests of that clienl. See
Rule 1.0 () (informed consent). The Informaiion reguired
depends on the nature of lhe conflict and the nalure of the
risks involved. When representalion of mulliple ¢llents In a
single matter Is underiaken, the information must include the
implicatlons of the common representalion, including possible
elfects on loyally, confidenilalily and the atlorney-client privi-
lege and the advanlages and risks Involved, See second and
third paragraphs under the “Speclal Conslderallons in Com-
mon Represenlation” heading [n this Commenlary, below
{effect of common representatlon on confidentlalily).

Under some circumslances It may be impossible lo make
the disclosure necessary to obtaln consenl. For example,
when the lawyer represens different cllents In relaled malters
and one of the clients refuses lo consent lo the disclosure
necessary to permil the other client lo make an informed deci-
slon, Lhe lawyer canno!l properly ask the lalier o ¢onsent. In
some cases {he allernative to common represenlalion can be
that each parly may have lo oblaln separate representation
with the possibitily of Incurring additional costs. These cosls,
along with the benefits of securing separale reprosentalion,
are faclors that may be considered by the affected client in
determining whether common representalion is in lhe cli-
ent’s Inlerests.

Consent Confirmed In Writing. Subsection (b} requires
the lawyer to obtaln Lhe Informed consent of the client, con-
{irmed In writing. Such a writing may consis! of a documenl
executed by the client or one Lhal lhe lawyer promplly records
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and lIransmils lo lhe clienl following an oral consent. See
Rule 1.0 {c}; see also Rule 1.0 {0) (wriling includes electronic
{ransmission). If i is nol feasible o oMain or transmil the
wriling at the time the ¢lienl gives Informed consent, then the
lawyer must obtain or lransmit it wilhin a reasonable lime
thereafter. See Rule 1.0 {¢). The requirement of a wriling does
nol supplant lhe need in most cases for lhe lawyer to lalk
wilh the client, lo explaln the risks and advantages, If any, of
representalion burdened with a conflict of Interest, as well as
reasonably avallable allernalives, and to afford the client a
reasonable opportunily to conslder the risks and allernatives
and to raise queslions and concermns. Ralher, thae wiiling is
required In order lo impress upon cllents the serlousness of
the decision the cllent is being asked to make and o avold
disputes or ambiguities thal mighl later occur in the absence
of a writing.

Revaking Consent. A client who has given consent lo a
conlliicl may revoke the consenl and, like any olher client, may
terminale the lawyer's represeniation al any time. Whether
ravoking consent to the client's own representation precludes
lhg lawyer from continuing to represent olher cllenls depends
on the circumstances, including the nature of lhe conillci,
whelher the clienl revoked consenl because of a material
change in circumslances, lhe reasonable expectalions ol 1he
other clients and whethermaterial detrimenl to lhe cother clienls
or lhe lawyer would result.

Consent to Future Conllict. Whelher a lawyer may prop-
erly request a cllenl lo walve conflicts lhat might arise in lhe
fulure Is subjecl lo the test of subseclion {b}. The effectiveness
of such waivers Is generally determined by the extenl lo which
the client reasonably understands the material risks lhat the
walver entails. The more comprehensive the explanation of
ihe types of future conflicts that might arise and the actual
and reasonably foreseeable adverse conseguences of those
conllicts, Ihe grealer the likelihood hat the client will have lhe
requisile understanding. Thus, If the cllent agrees 1o consent
to a parllcular lype of conlllcl with which the cllenl Is already
familiar, then the consenl ordinarily will be effeclive with regard
to that type of conlflict. If the consent Is general and open-
ended, then the consent ordinarily will be inelfeclive, because
ft Is ol reasonably likely (hal the client will have understood
the malerial risks involved. On the olher hand, if the client is
an experienced user of the legal services Involved and Is
reasonably [nformed regarding the risk that a conflici may
arise, such consent Is more likely to be effeclive, particularly
if, .., the cllent s Independently represented by olher counsel
In glving consent and the consent is limited to future conflicts
unrelated 1o the subject of ihe represenialion. In any case,
advance consent cannot be effective if the circumslances that
malerialize In he fulure are such as would make the conflict
nonconsentable under subsection (b}.

Contlicts In Litigation. Subsection (b) {3) prohibits repra-
sentallon of opposing parlies in the same liligalion, regardless
of Ihe clienls’ consent. On the olher hand, simultaneous repre-
sentalion of pariies whose inlerests in liligalion may conflicl,
such as coplainliifs or codefendants, Is governed by subsec-
lion (&) (2). A conflict may exist by reason of substantial dis-
crepancy In the parlies' teslimony, incompalibllity in posiiions
in refallon to an opposing paity or the fact lhat there are
substantially different possibilities of selllement of the ¢lalms
or liabilitles [n question. Such conllicts can arise In eriminal
cases as well as clvil. The polential for conflict of Inlerest In
represenling multiple defendants In a criminal case Is so grave
that ordinarily a fawyer should decline to represent more than
one codefendant. On lhe other hand, common represenlalion
of parsons having similar Inlerests In clvil litigalion is proper
if the requirements of subsection (b) are mel.
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Ordinarily, a lawyer may lake inconsisten! legal posilions
in different lribunals at different times on behalf of difierenl
clienis. The mere fact that advocaling a tegal position on behalf
of one clienl might create precedenl adverse to the interests
of a clienl represented by the lawyer in an unrelaied malles
does not creale a conflict of interest. A conflict of Interesl
exisis, however, If there is a significant risk 1hal a lawyer's
action on behalf of one client will malerially limit the lawyer's
effecliveness In representing another clienl in a different case;
for example, when a declsion favering one client will create
a precedent likely to serlously weaken ihe posilion laken on
behalf of the olher clienl. Faclors relevant In determining
whether the clienis need to be advised of lhe risk include:
where the cases are pending, whelher lhe Issue is subslanlive
or procedural, the temporal relationship between lhe mallers,
lhe slgnificance of the Issue to the Immediate and long-term
interests of lhe clients involved and the clients' reasonable
expoctations In retaining the lawyer. If there is significant risk
of material limilafion, then absent informed consenl of the
alfecled clien!s, the lawyer must refuse ene of the represenla-
tions or withdraw irom one or both maliers.

When a lawyer represents or seeks to represent a class of
plainliifs or defendants in a class action lawsuil, unnamed
members of the class are ordinarily nol censidered o be clients
of the lawyer for purposes of applying subseclion (a} {1} of
this Rule. Thus, the lawyer does not lypically need lo get lhe
consent of such a person belore representing a clienl suing
the person in an unrelaled matter, Stmilarly, a lawyer seeking
to represen! an opponent In a class actlon does not lyplcally
need the consent of an unnamed member of lhe class whom
the lawyer represents in an unrefated maller.

Nonlitigatlon Contllets, Confiicts of inleresl undersubsec-
tions (a) (1} and (a) (2) arise In contexts other than litigatlon.
For a discusston of direclly adverse conflicts in {ransaclional
matters, see second paragraph under “Identifylng Conllicts of
Inlerest: Direclly Adverse” heading [n this Commentary,
above. Relevant factors in determining whether there is slgnili-
cant risk of material limitation Include lhe duration and Inlimacy
of ihe lawyer's relaffonship wilth the clienl or clients involvad,
the functions belng performed by the lawyer, lhe likelihood
thal disagreemenls will arise and Lhe likely prefudice lo the
client from the conflicl. The queslion Is cften one of proximily
and degree. See first paragraph under “Identifylng Conilicls
of Interest; Material Limitalion” heading in this Commenlary,
above.

For example, conilict questlons may also arise in estate
planning and estale admlnisiration. A lawyer may be called
upon lo prepare wills for several family members, such as
husband and wife, and, depending upon the circumslances,
a conflict of Interesl may be presenl. In estate adminisiration,
Ihe Identity of the client may be unclear under lhe law of a
parlicular jurisdiclion. Under one view, lhe client Is the fidu-
ciary; under another view the client Is lhe eslale or tusl,
Including its bensficlaries. In order to comply with conflict of
Interest rules, the lawyer should make clear lhe lawyer's rela-
lionship to the parlies involved.

Whether a conlilcl Is consentable depends on Ihe clrcum-
slances. For example, a lawyer may not represent multiple
pariles to a negollalion whose Inleresls are fundamentally
antagonislic lo each other, but common represeniation is per-
missible where the clients are generally aligned In Interest
even though there Is some differencs In Interest among lhem.
Thus, a lawyer may seek lo establish or adjust a relationship
between clienls on an amicable and mutually advantageous
basls; for example, In helping lo organize a business in which
wio or more clients are enlrepreneurs, working out the financial
reorganization of an enlerprise in which two or more clients
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have an intarest or arranging a properly distribulion in settle-
ment of an estate. The lawyer secks to resolve potentially
adverse Interesls by developlng lhe parlies’ mutual interests.
Olhenwise, each parly might have to obtaln separate represen-
talion, with lhe possibility of incurring addilional cost, complica-
tion or even litigalion. Given these and olher relevant factors,
the clients may prefer that the lawyer act for all of them.

Speclal Conslderatlons In Common Representation. In
considering whether lo represenl mulliple clients In lhe same
malter, a lawyer should be mindful lhal if the common repre-
senltaiionfails because the potenlially adverse Interesis cannot
be reconciled, the resull can be addilional cos!, embar-
rassment and recriminalion. Ordinarily, the lawyer wlll be
forced to withdraw from representing all of the cllenis il Lhe
common representation fails. In some silvalions, lhe risk of
failure Is so great that multiple representalion Is plainly Impos-
sible. For example, a lawyaer cannot undertake common repre-
senlallon of cllenls where contenlious litigafion or negotiations
between them are immlnent or contemplaled. Moreover,
because lhe lawyer Is required to be Impartial belween com-
monly represented cllents, representalion of mulliple clisnts Is
improper when il is unlikely that Impartiality can be maintained.
Generally, If the relationship belween the partles has already
assumed anlagonism, he possibility that the clients’ interests
can be adequalely served by common represenlation is not
very good. Other relavant factors are whelher the lawyer sub-
sequently will represent both partles on a continulng basls
and whether the siluation involves crealing or terminaling a
relationship between the partles.

A parlicularly imporiani factor in determining the appropri-
aleness of common representalion Is the effect on client-law-
yer confidenliality and the altorney-cllent privilege,

As to the duly of confidentiallly, continued common repre-
senlation will almosl certainly be Inappropriale if one cllent
asks the lawyer nol lo disclose to the other clien! informalion
ralavant to the common representation. This Is so because
the lawyer has an equal duty of loyalty lo each clienl, and the
lawyer should inform each client that each client has the right
to be Informed of anylhing bearing on the representation that
might affect thal clfent's interesls and the right to expect that
the lawyer will use that informationto that client's benefit. See
Ruls 1.4. To 1hal end, lhe lawyer must, al the ouisel of the
common representation and as part of the process of obtaining
each cllenl’sinformed consent, advise each clien thal Informa-
lion will be shared and that the lawyer wlll have to wilhdraw
If one clienl decldes prior to disclosure that some maiter mate-
rial to the representalion should be disclosed to the lawyer
but be kep! from the other, In limlled circumstances, it may
be appropriate for the lawyer lo proceed wilh the represenla-
lion when lhe clients have agreed, afier being properly
informed, that lhe lawyer will keep ¢ertaln infermallon confi-
dential. For example, the lawyer may reasonably conciude
that fallure lo disclose one clienl's Irade secrets to another
client will nol adversely affect representatlon invelving a Joint
venlure between lhe clienls and agree 1o keop 1hat informallon
confidential with the informed consent of both clienls.

When seeking to establish or adjust a relalionship between
clients, the lawyer should make clear lhal Ihe lawyer's role Is
nol that of partlsanship normally expected In other circum-
slances and, thus, that lhe clients may be required to assume
grealor responslbility for decislons than when each cllenl is
separalely represented. Any limitations on the scope of the
represenlation made necessary as a fesull of lhe common
representation should be fully explained (o ihe clienls ai the
oulsel of the represenialion. See Rule 1.2 (c).

Subject lo the above limilatlons, each ¢lient in lhe common
representation has lhe right to loyal and diligenl representalion
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and lhe protection of Rule 1.9 concerning the obligallens lo
a former cllent, The ctlent also has the right to discharge the
lawyer as slated In Rule 1.16.

Organizational Cllents. A lawyer who represents a corpo-
ralion or olher organization does not, by vidue of that represen-
tation, necessarily represent any constituent or affilialed
organlzalion, such as a parent or subsidiary, See Rule 1.13
{a). Thus, the lawyer for an organizalion is nol barred from
accepting representation adverse lo an affiliale in an unrefated
malter, unless the clrcumstances are such lhat the affiliate
should also be considered a client of lhe lawyer, lhere is
an understanding between lhe lawyer and the organizatlonal
client thal the lawyer will avold represeniation adverse to the
client's affillates, or Lhe lawyer’s obligations to either the organi-
zallonal client or the new client ara likely to limit malerally the
lawyer's representatlon of the other cllent.

Alawyer for a corporation or olher organlzation who is also
a member of ils board ol directors should determine whether
ihe responsibilities of lhe two roles may conflict. The lawyer
may be called on to advise the corporation In matters involving
actlons of lhe directors. Conslderallon should be glven lo lhe
frequency wilh which such sltuations may arise, the polenlial
Inlensity of the conflict, the effect of the lawyer's reslgnalion
from the board and the possibllity of the corporallon's oblaining
legal advice from another lawyer In such situations. If there
Is material risk thal the dual role will compromise the lawyer's
{independence of professional judgment, the lawyer should nol
serve as a director or should cease to act as the corporatlon's
lawyer when conflicts of Inlerest arise. The lawyer should
advise the olher members of the board that [n some elreum-
stances mallers discussed at board meetings while the lawyer
Is presenl in lhe capacily of director might nof be protecled
by the allorney-client privilege and that conflict of interest
considerations might require \he lawyer’s recusal as a dlrector
or might require the lawyer and lhe fawyer’s firm to decline
representation of the corporation in a malier.

Conflict Charged by an Opposing Party. Resolving ques-
tions of conflict of inlarest is primarity the responsibility of the
lawyer undartaking the representalion. In [litigation, a court
may raise the question when there Is reason to Infer thal lhe
lawyer has neglected the responsibility. In a ¢riminal case,
inquiry by lhe court Is generally required when a tawyer repre-
senls mulliple defendanis. Whera the conflictis such as clearly
to call in question the fair or elficlent adminislrallon of juslice,
opposing counsel may properly ralse the queslion. Such an
obleclion should be viewed with caution, however, for il can
be misused as a technlque of harassment.

Rule 1.8. Conflict of

Transactions

{a) A lawyer shall not enter inlo a business
transaction, including investment services, with a
client or former client or knowingly acquire an
ownership, possessory, securily or other pecuni-
ary interes!t adverse to a client or former client
unless:

(1) The transaction and terms on which the law-
yer acquires the interest are fair and reasonable
to the client or former client and are fully disclosed
and transmilted in writing to the client or former
client in & manner that can be reasonably under-
stood by the client or former client;

(2) The client or former client is advised in wril-
ing that the client or former client should consider

Interest: Prohiblted
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the desirability of seeking and is given a reason-
able opportunity 1o seek the advice of independent
legal counsel in the transaction;

(3) The client or former client gives informed
consent in writing signed by the client or former
client, to the essential terms of the transaclion
and the lawyer's role in the transaction, including
whether ihe lawyer is representing the client in
the transaction;

(4) With regard to a business transaction, the
lawyer advises the client or former client in writing
either (A} thal the lawyer will provide legal services
to the client or former client concerning the trans-
action, or (B) thal the lawyer will not provide legal
services to the client or former client and that the
lawyer Is involved as a business person only and
not as a lawyer representing the client or former
client and that the lawyer is not one lo whom lhe
client or former client can turn for legal advice
concerning the transaction; and

(5) Wiih regard to the providing of investment
sarvices, the lawyer advises the client or former
client in writing (A) whether such services are
covered by legal liability insurance or other insur-
ance, and eilher (B) that the lawyer will provide
legal services to the client or former client con-
cerning the transaction, or (C) that the lawyer will
not provide legal services 1o the client or former
client and that the lawyer is involved as a business
person only and nol as a lawyer representing the
client or former client and that the lawyer is not
one to whom the client or former client can turn
to for legal services concerning the transaction.
Investment services shall only apply where the
lawyer has either a direct or indirect control over
the invested funds and a direct or indirect interest
in the underiying invesiment.

For purposes of subsection (a) (1) through (a}
(5), the phrase “former client” shall mean a client
for whom the lwo-year period starting from the
conclusion of representation has nol expired,

(b) A lawyer shall not use information relating
to representation of a client to the disadvantage of
the clientunless the client gives informed consent,
except as permilted or required by these Rules.

(c) A lawyer shall not solicit any substantial gift
from a client, including a testamentary gift, or pre-
pare on behalf of a client an instrument giving
the lawyer or a person refated to the lawyer any
substantial gift, unless the lawyer or other recipi-
enl of the gift is related to the clienl. For purposes
of this paragraph, related persons include a
spouse, child, grandchild, parent, grandparent or
otherrelative or individual with whom the lawyer or
the client maintains a closa, familial relationship.

{d) Prior to the conclusion of represeniation of
a client, a lawyer shall not make or negotiate an

17

agreement giving the lawyer literary or media
rights io a portrayal or account based in subslan-
tial part on information relating lo the represen-
tation.

(e) A lawyer shall not provide financial assis-
tance o a client in conneciion with pending or
contemplated litigation, except that:

(1) A lawyer may pay court cosis and expenses
of litigation on behalf of a client, the repayment
of which may be conlingent on ihe outcome of
the maller;

(2) A lawyer representing an indigent client may
pay court costs and expenses of liligaiion on
behalf of the client.

{f) A lawyer shall not accept compensation for

representing a client from one ofber ihan the cli-
ent unless:

(1) The client gives informed_consent; subject
to revocalion by the client, such informed consent
shall be implied where the lawyer is retained 1o
represent a client by a third party obligated under
the terms of a contract to provide the client with
a defense;

(2) There is no inierference with the lawyers

independence of professional judgment or_with
the_client-lawyer relationshig; and

(3) Information relating o representation of a
client is_protecied as raquired by Rule 1.6.

{g) A lawyer who represents lwo or more clients
shall not participate in making an aggregate seltle-
ment of the claims of or against the clients, or In
a criminal case an aggregated agreement as to
guilly or nolo contendere pleas, unless eachi client
gives informed consent, in a wriling signed by the
client. The lawyer's disclosure shall include the
existence and nalure of all the claims or pleas
involved and of the participation of each person
in the setilement. Subject to revocation by the
client and to the terms of the coniract, such
informed consent shall be implied and need not
be in wiiling where the lawyer is relained to repre-
sent a client by a third parly obligated under the
terms of a contract to provide the client with a
defense and indemnity for the loss and the third
party elects 1o setile a maiter without contribution
by the client.

(") A lawyer shall nol:

(1) Make an agreement prospectively limiting
the lawyer's liability to a clienl for malpraciice
unless the client is independently represented in
making the agreement; or

(2) Sellle a claim or potential claim for such
liability with an unrepresented client or former cli-
ent unless fhat person is advised in writing of the
desirability of seeking and is given a reasonable
opportunily 1o seek the advice of independent
legal counsel in connection therewith.
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{i) A lawyer shall not acquire a proprietary inter-
est in the cause of aclion or subjeci matter of
liligation the lawyer is conducting for a client,
except that the lawyer may:

(1) Acquire a lien granted by law to secure the
lawyer's fee or expenses; and

(2) Coniract with a client for a reasonable con-
tingent fee in a civil case.

(i) A lawyer shall not have sexual relaiions with
a client unless a consensual sexual relationship
existed between them when the client-lawyer rela-
tionship commenced.

(k) While lawyers are associated in a firm, a
prohibition in the foregoing subsection (a) through
(i) that applies to any one of them shall apply o
all of them,

{P.B. 1978-1997, Rule 1.8.) {Amended June 26, 2006, to
take effect Jan. 1, 2007; amended June 29, 2007, lo lake
effect Jan. 1, 2008.)

COMMENTARY: Business Transactlons between Cllent
and Lawyer. Subsaction (a) expressly appliesto former clients
as well as existing clients. A lawyer's tagal skill and lraining,
together with the relationshlp of trust and conlidence between
lawyer and cllenl, create the possibility of overreaching when
the lawyer pariclpales In a business, properly or financial
transaction with a clienl, for example, a loan or sales lransac-
tion or a lawyer Inveslment on behalf of a clienl. The requlre-
ments of subsection {(a) mus! be mel even when the iransaction
Is notclosely refated to the subjectmaiter of the represenlation,
as when a lawyer dralling a will for a clienl leamns thal lhe
client needs monoy for unrelated expenses and offers lo make
aloan to the cllent. It also applies to lawyers purchasing prop-
erty from estales they represent, it does not apply lo ordinary
fee arrangements between clienl and lawyer, which are gov-
erned by Rule 1.5, although {ls requirements must be mel
when the lawyer accepls an inlerest in the client’s business
or other nonmonetary properly as paymen of all or part of a
fee. In addilion, ihe Rule does not apply to standard commer-
clal Iransactions balween the lawyer and lhe client for producls
or services that the ctient generally markels to others, for
example, banking or brokerage services, producls manufac-
lured or distributed by the cllent, and ulilities’ services. In such
iransactions, the lawyer has no advantage In dealing wilh the
client, and the restricllons in subsection (a} are unnecessary
and Impracticable.

Subsection (a) (1} requires that the transaciion {Iself be fair
1o the client and lhat its essenlial terms be communicaled
lo the client, in wriling, In a manner lhat can be reasonably
understood. Subseclion {(a) (2) requires 1hal lhe client alse be
advised, In wiiling, of the desirabilily of seeking the advice of
Independenl legal counsel. 1l also requires that lhe client be
glven a reasonable opperlunity to obtaln such advice. Subsec-
tion () (3) requlres that the lawyer obtaln the clienl’s informed
consenl, In a wiiting signed by the cllent, both to 1he essentlal
termns of Ihe transaction and to the fawyer's role. When neces-
sary, the lawyer should discuss both the malerial risks of
the proposed lransactlon, including any risk presented by lhe
lawyer's Involvement, and lhe exlstence of reasonably avail-
able altematives and should explain why the advice of inde-
pendent lagal counsel Is desirable. See Rute 1.0 {f) {definllion
of informed consenl).

The risk to a client is greates! when the clien! expects the
lawyer lo represent the client in The transaction itsell or when
the lawyer's financial Interes! otherwlise poses a significant risk
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thai the lawyer's represenlalion of the client will be materially
limlted by lhe lawyar's financlal Interest in the lransactlon.
Here the lawyer's role requires thal the lawyer musl comply,
not only wilh the requirements of subsection (a), butalso with
the requiremanis of Rule 1.7. Under that Rule, lhe lawyar musl
disclose the risks assoclaled with the lawyer's dual role as
both legal adviser and padicipant in 1he transaction, such as
lhe risk Lhat the lawyer will structure the transaction or give
legal advice In a way Ihat favors Lhe lawyer's Interests at lhe
expense of the clienl. Moreover, the lawyer must obtaln the
cllent’s Informed consent. In some casas, 1he lawyar's inlerast
maybe suchthat Rule 1.7 wlll preclude Ihe lawyer from seeking
the cllent’s consent to the lransaction.

If the client Is Independently represenled in the transaction,
subsection (a) (2) of Ihis Rule is inapplicabte, and the subsec-
tion (&) (1) requirement for full disclosure Is salisfied either by
a wrilten disclosure by Ihe lawyer mvolved In the transaction
or by the cllent’s Independent counsel. The fact lhat the clienl
was Independenily represenled in the lransaction Is relevant
in detarmining whelher {he agreement was falr and reasonable
to the cllenl as subsectlon (a) (1) furlher requlres.

Use of Information Related to Representatlon. Use of
information relaling lo the representalion 1o the disadvanlage
of the client violales the lawyer's duly of loyally. Subseclion
(b) applles when lhe Informalion Is used to benelit either the
lawyer or a lhird person, such as another cllenl or business
assoclale of the lawyer. For example, if a lawyer leamns thal
a cflent Intends lo purchase and develop several parcels of
tand, the lawyer may not use ihat Information to purchase one
of the parcels in compatilion wilh the clfent or to recommend
that another cliant make such a purchase. The Rule does not
prohibit uses 1hat do not disadvanlage the client. For example,
a lawyer who learns a government agency’s interpretalion of
Irade leglslation during the represeniallon of one client may
praperly use that Information to benefit olher clients. Subsec-
lion (b) prohiblls disadvantageous use of client Information
unless the client gives Informed consenl, excepl as parmllled
or required by these Rules. Ses Rules 1.2 {d}, 1.6, 1.9 {¢),
3.3, 4.1 (b), 8.1 and 8.3.

Glfts to Lawyers. A lawyer may accept a gifi [rom a client,
if lhe lransaclion meels general slandards of falress. For
example, a simple gt such as a presenl given at a holiday
or as a loken of appreclalion Is permilied. If a client offers the
lawyer a more substantial gifi, subsection {c) does not prohibli
the lawyer [rom accepling it, although such a gifl may be
voldabls by the cltent under the doclrine of undue Influence,
which Ireals clienl gllls as presumptively fraudulent. (n any
event, due to concerns about overreaching and imposition on
cllenls, a lawyer may nol sugges! that a substantlal glft be
made 1o the lawyer or for the lawyer's benefil, except where
the lawyer Is refated lo the client as sel forth in paragraph (c).

If effectualtion of a substanllal glft requires preparing a legal
Instrument such as a will or conveyance, the clienl should
have the detached advice that anolher lawyer can provide.
The sole exceplion 1o 1his Rule is where the client is a relative
of lhe donee.

This Rule does not prohibit a lawyer from seeking to have
the lawyer or a partner or associate of the lawyer named as
executor of the clienl’s estale or to anolher potentially lucrative
fiduciary position. Nevertheless, such appoiniments wlll be
subject lo the general confiict of interest provision In Rule 1.7
when fhere Is a significant risk Lhat the lawyers Interest in
oblalning the appolntment will materially Ilmit the lawyer's Inde-
pendent professtonal judgment in advising the client concern-
ing lhe choice of an executor or other fiduclary. In obifalning
the clienl's informed consenl to the conflict, the lawyer should
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advise the client concerning Ihe nature and extent of the faw-
yer's financlal interest In lhe appointment, as well as the avail-
abllily of alternative candidates for the position.

Literary Rights. An agreement by which a lawyer acquires
literary or media rights conceming the conducl of the represen-
tation creates a conflict between the interesls of the client and
the personal Interesls of lhe lawyer. Measures suitable in lhe
reprasenlation of lhe cllent may detract from the publication
value of an account of the represenlalion. Subsectlion (d) does
not prohibit a tawyer representing a cllent in a Wransacifon
conceming literary properly from agresing thaf the lawyer's
fee shall consisl of a share in ownership in the property, i the
arrangemeni conforms 1o Rule 1.5 and subsections (a) and (i).

Financlal Asslstance. Lawyers may not subsidize lawsuits
or adminlslrative proceedings brought on behali of their clients,
in¢luding making or guaranteeing foans o their clients for living
expenses, because to do so would encourage clienis to pursue
lawsults that might not olherwise be brought and because
such assislance gives fawyers too great a tinanclal slake in
the fitigation. These dangers do nof warrant a prohlbition on
a lawyer lending a client court costs and liligation expenses,
including the expenses of medical examination and the cosls
of obiaining and presenling evidence, because lhese
advances are virlually indistinguishable from conlingen! fees
and help snsure acesss to the courls. Simitarly, an exceplion
allowing lawyars represenling Indigent clients to pay court
costs and liligalion expenses regardless of whether lhese
funds will be repaid Is warranted.

Person Paying for a Lawyer's Services. Subsection (f)
requlres disclosure of lhe facl lhat the lawyer's services are
being paid for by a lhird parly. Such an arrangemenl must
also conform to lhe requirements of Rule 1.6 concerning confi-
dentlalily and Ruls 1.7 concernlng conflict of interest. Where
the client is a class, consenl may be obtalned on behalf of
the class by court-supervised procedure.

Lawyers are Irequenily asked lo represent a client under
circumslances In which a third person will compensate the
lawyer, In whole or [n parl. The third person might be a relalive
or friend, an Indemnllor {such as a liabllity insurance company)
or a co-clienl {such as a corporation sued along with one or
more of Its employees). ler:_gu_msellﬂﬂiﬁtly_@yers frequenlly.

ave inleresis that difior from Those_of thg. clienl, .In¢luding,
interaests In minimizing the amount spent on Ihe representation.
and In Teariing how the repiesentalion Is prograssing. lawyers
%LQJA—H hibiled Trom accepling or conlinuing such representa-
lohsuinless the lawyer delermines thal there will be no Intarfer-
ence with (e 1avryer's independent professional judgment .
tRgre 15 informad consenl from the clienl. See also Rule 5.4
(c) {proliittiing Interterence wilh a lawyer's prolessional judg-
menl by one who recommends, employs or pays ihe lawyer
lo render legal services for anolher).

Sometimes, it will be sufficlent for the fawyer to oblain the
clienl's informed consent regarding lhe fact of the paymenl
and the identily of the third-parly payer. If, however, the feo
arrangement creates a conflicl of Interest for the lawyer, lhen
lhe lawyer must comply with Rule 1.7. The lawyer mus! also
conform io the requiremenis ol Rule 1.6 concarning confidenli-
alily. Under Rule 1.7 {a), a conflict of interest exisls If there
is signiflcant risk that lhe lawyer's representation ol the client
will be materally limited by the lawyer's own Interest in the
fee arrangement or by the lawyer's responsibililies o the third-
parly payer {for example, when lhe ihird-parly payer s a co-
client). Under Rule 1.7 (b), lhe lawyer may accept or conlinue
the rapresentalion with the informed consenl of each alfected
client, unless Lhe conflict is nonconsentabte under that subsec-
{ion. Under Rule 1.7 (b), lhe Informed consent must be con-
firmed In writing.
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Aggregate Settlements. Differences in willingness to
make or accepl an olfer of selllemenl are among the risks of
common representation of multiple clients by a single lawyer.
Under Rule 1.7, thisis one of the risks that should be discussed
before underaking the representalion, as par of lhe process
of oblalning the clienls’ Informed consenl. In addilion, Rule
1.2 (a) prolecis each client’s right to have the final say in
declding whether to accept or reject an oller of selllement and
in deciding whelher to enler & guilty or nolo contendere plea
In a eriminal case. The rule stated in this paragraph Is a corol-
lary of both these Rules and provides Ihat, belore any selile-
ment offer or plea bargaln Is made or accepted on behall of
multiple clienls, the lawyer must Inform each of them aboul
all the material lerms of the settlement, Including what Lhe
other clients will regelve or pay if Lhe selllernent or plea offer is
accepted. See atso Ruls 1.0 (f) {defInition of Informed consen).
Lawyers represenling a class of plaintifis or defendants, or
those proceeding derivalively, may nothave a full client-lawyer
relalionship with each member of lhe class; nevertheless, such
lawyars must comply with applicable rules regulating notifica-
tion of class members and other procedural requirements
designed 1o ensure adequalte protection of the enlire class.

Limiting Llabflity and Setling Malpractice Claims.
Agreements prospeclively limiling a lawyer’s liability for mal-
praclice are prohibited untess Lhe clienl Is independenily repre-
sented In making the agreement because lhey are likely to
undermine compelent and diligent representation. Also, many
clients are unable to evaluate lhe desirabilily of making such
an agreemenl belore a dispule has arisen, paricularly if they
are then represenled by the lawyer seeking the agreement.
This subsecllon does not, however, prohibit a lawysr from
enlering Inlo an agreement with lhe client to arbitrale legal
malpraclice ¢laims, provided such agreemenis are enlorce-
able and the cllent Is fully Informed of lhe scope and effect of
the agreement. Nor does Lhis subsection llmit the abllily of
lawyers to praclice In lhe form of a limited-llability entity, where
permilted by law, provided thal each lawyer remalns personally
liable to the client for his or her own conduct and the flrm
complles with any conditions requlred by law, such as provi-
slons requlring client nolification or maintenance of adequate
liability insurance. Nor does Il prohlbil an agreementin accord-
ancewilh Rule 1.2 lhat defines the scope of the representalion,
although a delfinition of scope lhatl makes the obligations of
representation lllusory will amount to an altempt to limil liabifity.

Agreements settling a clalm or a potential claim for malprac-
lice are not prohlbited by 1hls Rule. Neveriheless, in view of
the danger lhal a lawyer will take unfalr advanlage of an
unrepresented client or fermer client, the lawyer must first
advlse such a person in wrillng of the appropriateness of
independent representation in connection wilh such a sellle-
menl. In additlon, the lawyer musi give the client or farmer
clienl a reasonable opportunily to find and consuli Indepen-
denl counsel.

Acquiring Proprietary Interest In Litigation. Subsection
{1} states the lraditional general rule that lawyers are prohibited
from acqulring a proprietary interest In liligallon. Like subsec-
lion (g}, the general rule, which has Its basls in common-law
champerty and malntenancs, Is designed to avoid glving the
lawyer too great an interest in the represenlation. In addilion,
when lhe lawyer acquires an ownership Interest In the subject
of the representation, it will be more difiicult for a clien! lo
discharge the lawyer |t 1he cllent so deslres, The Rule Is subjeci
to spacific exceplions developed In decisional law and contin-
ued in lhese Rules. The exceplion for cerlaln advances of the
costs of liligation Is set forth in subseclion (g). In addillon,
subsection (i) sels forth excepllons lor liens authorized by law
to secure the lawyer's fees or expenses and conlracis for
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(1) A partner, and a lawyer who individually or
fogether with other lawyers possesses compara-
ble managerial avihority in a law firm shall make
reasonable efiorts to ensure that the firm has in
effect measures giving reasonable assurance that
the person’s conduct is compalibte with the pro-
fessional obligations of the lawyaer,

(2) A lawyer having direct supervisory authority
over the nonlawyer shall make reasonable efforts
to ensure that the person’s conduct is compalible
with the professional obligations of the lawyer; and

(3) A lawyer shall be responsible for conduct
of such a person that would be a violalion of the
Rules of Professional Conduct if engaged in by a
lawyer if:

{A) The lawyer orders or, with the knowledge
of the specific conduct, ratilies the conduct
involved; or

(B) The lawyer is a partner or has comparable
managerial authority in the law firm in which the
person is employed, or has direcl supervisory
authority over the person, and knows of the con-
duct at a time when its consequences can be
avoided or mitigated but fails 1o take reasonable
remedial action,

{P.B. 1978-1997, Rule 5.3.) (Amended June 26, 2008, lo
{ake effect Jan. 1, 2007.)

COMMENTARY: Lawyers generally employ assistants in
{helr practice, Including secrelarles, Investigators, law sludent
Interns, and paraprofessionals. Such assistants, whelher
employees or Independent contractors, act for the lawyer in
rendilion of lhe lawyer's professicnal services. A lawyer must
give such asslistants approprlate instrucllon and supervislon
concerning the ethical aspects ol lhelr employment, parilcu-
tadly regarding the obligation not to disclose Informalion relat-
ing lo represenlation of the cllent, and should be responsible
for their work product. The measures employed in supervising
nonlawyers should 1ake account of lhe fact that they do nol
have legal lralning and are not subject to prefesslonal dis-
clpline.

Subdivision (1) requlres lawyers wilh managerial aulhority
wilhin alaw firm fo make reasonable efforls lo eslablish internal
palicies and procedures deslgned lo provide reasonabloe
assurance lhat nonlawyers in the firm will act In a way compali-
ble wllh the Rules ol Professional Conduct. Seefirst paragraph
of Commenlary to Rule 5.1. Subdivislon (2} applies to lawyers
who have supenvisory aulhority over the work of a nonlawyer.
Subdivision (3} specifies the circumstances In which a lawyer
is responsible for conduct of a nonlawyer that would be a
viclation of lhe Rules of Professional Conduct If engaged in
by a lawyer.

Rule 5.4. Professional Independence of a

Lawyer

{a) A lawyer or law firm shall not share legal
fees wilh a nonlawyer, except that:

(1) An agreement by a lawyer with the lawyer's
firm, partner, or associate may provide for the
payment of money, over a reasonable period of
time afterthe lawyer's death, io the lawyer's eslate
or to one or more specified persons;
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(2) A lawyer who purchases the pracfice of a
deceased, disabled or disappeared lawyer may,
pursuant to the provisions of Rule 1.17, pay to
the esiale or other representalive of that lawyer
the agreed upon purchase price; and

{3) A lawyer or law firm may include nonlawyer
employees in a compensation or relirement plan,
even though the plan is based in whole or in part
on a profit-sharing arrangement.

(b) A lawyer shall not form a parinership with a
nenlawyer if any of the activities of the partnership
consist of the praclice of law.

(c) A lawyer shall not permit a person who rec-
ommends, employs, or pays the lawyer io render
legal services for anolher to direct or regulate lhe
lawyer's professional judgment in rendering such
legal services.

{(d) A lawyer shall not practice with or in the
form of a professional corporation or associalion
authorized fo practice law for a profit, if:

(1) A nonlawyer owns any interest therein,
except that a fiduciary representative of the estate
of a lawyer may hold the stock or interest of the
lawyer ior a reasonable time during adminis-
tralion;

{2) A nonlawyer is a corporate director or officer
thareof or occupies the posiiion of similar respon-
sibility in any form of association other than a
corporation; or

{3) A nonlawyer has the right to dlrecl or control

1 ossional fjudgment of a la

(P.B. 1978-1297, Rule 5.4.) (Amended June 26, 2006, to
lake ellect Jan. 1, 2007.)

COMMENTARY: The provislons of lhls Rule express tradi-
Ulonal limitations on sharing fees. These limitations are to pro-
tecl the Yawyers professional Independence of Judgment.
Where someone olher lhan the clien! pays the lawyer’s fee
or salary, or recommends employment of the lawyer, that
arrangemen! does not modify the lawyers obligation to the
cllenl. As slaled In subsec¢lion (c), such arrangements should
not Interfere wilh the lawyer's professlional judgment.

This Rule also expresses ladillonal limitalions on_permil-
ling a third party to direct or requlate the lawyer's professlonal.
ju dgmen LIn rendering legal services to another. See also Bulg

lawyer may accept compensati thitd pady as
lo_g as lhere Is no Interlerence with lhe lawyer's lndependenl
professlonal Judgment and TRE client gives fiifotmed consen)

Rule 5.5. Unauthorlzed Practice of Law

(a) A lawyer shall not practice law in a jurisdic-
fion in violation of the regulation of the legal pro-
fession in that jurisdiction, or assist another in
doing so. The praciice of law in this jurisdiction is
defined in Practice Book Section 2-44A. Conduct
described in subsections (c¢) and {(d) in another
jurisdiction shall not be deemed ihe unauthorized
practice of law for purposes of this paragraph (a).

(b} A lawyer who is not admitted to practice in
this jurisdiction, shall not;
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